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Popular sovereignty and popular 
participation: mixed constitutional 
democracy in the Third World 


NELSON KASFIR 


In the contemporary era, constitutional legitimacy is based solely on the notion 
of popular sovereignty. The extraordinary movement for democratisation in Eastern 
Europe, the former Soviet Union, the Far East and Africa has been energised by 
popular participation. But neither by definition, nor by causal relation, does popular 
participation necessarily produce popular sovereignty. In recent times, popular 
involvement has frequently been a direct response to tyrannical regimes that 
persistently refused to submit to popular accountability. In many countries, at least 
for a brief moment, members of all classes and groups found themselves sufficiently 
empowered to undermine authoritarian rulers. The astonishing discovery that mass 
participation could actually help topple governments hitherto impervious to the 
demands of their own people has made popular involvement in government the 
starting point for reconstructing political order in many countries. These events 
have enabled the idea that participation transcending class, ethnic, regional and 
even religious cleavages could become a basis for constitutional government in 
the third world today. 

But these outbursts of mass political energy, though brave and commendable, 
will not in themselves reform the underlying structural conditions that led to 
authoritarian rule in the first place. The prospect for reasonably equal empowerment 
for all social classes in situations of extreme inequality is also highly contingent. 
To assume these obstacles are insuperable would falsely betray the unprecedented 
openings that democratisation is providing in scores of Third World countries. 
To ignore them would leave the new constitutions less responsive to inevitable 
future challenges. The important issue is to consider whether a blend of constitu- 
tional approaches—differing in particulars from one country to another—could 
receive sufficient political support from government officials and social groups 
making up a populace already aware of its appreciable impact in changing the 
political regime. 

Popular participation—boycotts, strikes, mass assemblies—has been a factor in 
the abandonment in some countries of one-party rule, the introduction of competitive 
elections and, to the surprise of observers, even peaceful change in heads of govern- 
ment in, among other states, South Korea, Czechoslovakia, Benin, Zambia and 
the Cape Verde Islands. In many other states, however, the original ‘popular 
upsurge’ has ‘by no means been a constant’.! It may not result in continuous 
effective participation, or constitutional entrenchment of popular rights. But whether 
it has remained vigorous or not, the upsurge in popular participation has been an 
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informal and direct testament to the power and legitimacy of popular sovereignty 
in action. Long entrenched rulers have, frequently for the first time, been forced 
to acknowledge the moral claims of popular demonstrators—even while trying to 
evade their political implications. There has been a startling reminder of Rousseau’s 
observation that ‘these intervals of suspension, when the prince recognizes—or 
ought to recognize—a real superior, are always alarming for princes’ .” 

The extraordinary success of popular mass action puts popular sovereignty at 
the top of the agenda of constitutional drafters. But the fact that popular struggle 
makes popular sovereignty a real possibility does not tell constitution-writers how 
much control people ought to have in day-to-day government. There is no logical 
connection between how it became possible to consider a new constitution and 
what that new constitution should mandate for the future. Popular and apparently 
spontaneous participation that changes a political system does not necessarily 
establish that people should participate directly and continuously in fundamental 
affairs of state. Nevertheless, the startling consequences of mass participation do 
suggest that any attempt to divorce ordinary citizens from governmental action 
will have to be carefully justified. Furthermore, there is little experience in these 
states to suggest that indirect representation will for long cause rulers to remain 
accountable to the people. 

The problems considered here are the theoretical and practical grounds for 
justifying the constitutional expression of popular sovereignty where mass politics 
has given a new democratic opening in Third World states. The basic choice 
explored is whether to give the people the power to rule directly through popular 
assemblies, or indirectly through representative political institutions. In order to 
discuss this distinction, I present three general approaches to the constitutional 
expression of popular sovereignty. The first is frequently labelled populist or 
participatory democracy. The second is representative government based on 
multiparty competition. The third is representative government based on checks 
and balances and controlling factions—what is often referred to as ‘Madisonian’ 
democracy. I then consider the class implications of each of these approaches, 
and whether one or another might more easily overcome those social and class 
structures of Third World countries that transformed earlier democratic experiments 
into authoritarian regimes. 

If, as I argue, introducing populist structures could provide some political power 
to lower classes, would such a blend of constitutional approaches to popular 
sovereignty be more likely to endure? Each of these approaches considered alone 
raises the distinct possibility that the new constitution would simply be an invita- 
tion to restore old tyrannies. Though the principles of direct political involvement 
and indirect representation seem contradictory on their face, in practice it seems 
plausible to blend certain aspects of each and thus provide a wider political coalition 
in support of a new constitution. 


Populist democracy 


The essential point of populist democracy is that the people, taken as a whole, 
be directly involved in governing themselves.? The method of their participation 
may vary, SO participatory and populist democracy do not mean exactly the same 
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thing, though populist democracy always requires popular participation. For 
populists ‘ ‘‘participation’’ refers to (equal) participation in the making of decisions, 
and ‘‘political equality’’ refers to equality of power in determining the outcome 
of decisions’.* Decentralisation of governmental institutions is often promoted in 
order to facilitate participation.* The creation of a popular culture stressing norms 
of democratic participation, egalitarian social relations, and collective interests 
is typically an important objective.® 

Thus, populists often focus attention on the creation of popular organisations 
that represent particular groups, particularly those whose interests have been ignored 
under previous regimes. There are two reasons. First, populists frequently stress 
the educational and human values that result when such organisations are themselves 
run democratically.’ By extension populists argue for political participation by 
each person in order to fulfill individual intellectual and moral capacities. That 
is, they consider political activity a form of public education that both widens the 
cultural horizons of participants and trains them in the democratic skills that enable 
them to participate more effectively.* Second, suffering by the people at the hands 
of an oppressive government or of those who dominate the economy fuels most 
populist movements, and animates their demands for direct popular control.’ This 
experience typically produces a specific political and economic analysis of 
oppression and domination. 

Rousseau, that most unambiguous of all proponents of participatory democracy, 
insists: ‘the moment a people adopts representatives it is no longer free’.!° While 
populists also form parties in representative democracies, their distrust of ‘élite 
leaders’, their belief that a consensus of popular forces can create a ‘general will’, 
and their preference for decentralised political bodies frequently cause them to 
prefer nonpartisan to multiparty systems. Fearing that a separation of powers will 
thwart popular will, they also oppose creating competitive branches of govern- 
ment.!! Instead, populist theories create opportunities for people to insert 
themselves into the policy formulation process at as many points as possible. 
Frequent elections, referenda, plebescites and the recall of elected officials are 
part of populist thinking. Where representatives are seen as necessary expedients, 
they serve as messengers, deprived of as much independent authority as possible. 
Populist democracy often seems coherent and attractive, not only as doctrine, but 
as a platform to build popular opposition to authoritarian regimes. 

But to implement populist democracy in a national constitutional order, populists 
must overcome several serious difficulties. Immediately upon becoming rulers, 
they face the problem of constructing representation amidst social contradictions. 
As soon as any minority opposes a particular policy, no matter how mild the social 
divisions, populist leaders face the difficulty of finding the general will of the people. 
They must either design structures for popular choice which cloak or muffle 
competition, or find some way to combine representative and populist democracy. 
The dilemma that majority rule creates for populism is ‘a shrinking of respon- 
siveness to all the people’. If the opposition is not sufficiently organised to 
defend its space, the leadership group may also move in an authoritarian direction 
by attempting to consolidate its position in the name of the masses while eliminating 
direct access to real power. 

The necessity for majority rule in large states is at the heart of the dilemma 


589 


Downloaded by [Florida International University] at 20:53 28 December 2014 


NELSON KASFIR 


for populists who remain committed democrats after taking power. They have the 
problem of maintaining popular control without losing the ability to act effectively. 
Direct democracy without institutions that filter issues between people and rulers 
can only be organised in tiny states in which there is time to persuade everyone 
to agree to a particular course of action. Even when accepting the populist doctrine 
that overwhelming agreement is, in principle, possible in face-to-face politics, once 
the polity expands beyond the city-state some representative principle seems 
inevitable. Thus, Dahl thinks it is “intuitively obvious’ to equate popular sovereignty 
with majority rule in populist democracy.'? Rousseau, of course, would 
emphatically disagree, arguing that what is intuitively obvious is only that democracy 
may be impossible in large states. 

The expedient adoption of majority rule, however, raises the further question 
of whether populist democrats must create institutions to prevent tyranny of the 
majority. Populist doctrine provides no specific procedures to realise Rousseau’s 
general will, and therefore no theoretical basis for checks on majority rule. Dahl 
insists that ‘every advocate of democracy of whom I am aware. . . includes the 
idea of restraints on majorities’.'* But creating such restraints should be seen as 
a qualification on populist democracy, not part of its basic idea. Even allowing 
for majority rule, populist doctrine would still insist upon maintaining the effective 
voice of all ordinary citizens. Thus, even if the state is large, popular assemblies 
must be small. Somehow, a way must be found to combine these assemblies so 
that the contribution of individuals will have a potential impact on national affairs. 
If that were not burden enough, there is also no obvious procedure in a populist 
democracy to determine which issues are felt so intensely by a minority that they 
should be treated as exceptions to popular rule. 

Populist democracy has many elements that appeal to citizens as well as certain 
governments in Third World countries. The characteristically weak formation of 
classes in the Third World provides greater prospects for relying on populist 
institutions than the cleavages existing in advanced industrial states. If there is 
any chance to empower the rural and urban poor in the highly inegalitarian countries 
of the Third World, populist organisations would seem to provide the best 
opportunity. The anticolonial struggle created a consciousness, fondly remembered 
today, of mass popular unity transcending class, religion, ethnicity and, in some 
cases, even religion. After winning power, many African leaders presented 
themselves as populists to expand their legitimacy. Current governments in, for 
example, Uganda, Ghana and Burkina Faso, even though they came to power 
through military action, have claimed legitimacy explicitly on the basis of a version 
of populist democracy and have introduced popular organisations and councils. 
If, when faced with demands for a new constitution, these governments discover 
they have no other political base than these, they are likely to insist on inclusion 
of their populist innovations as part of their price for acceptance. 


Multiparty representative democracy 


The fundamental value underlying multiparty representative democracy is the 
preservation of meaningful political choices by individuals in large, complex 
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societies. Locke provides the philosophical framework for a commonwealth in 
which the people consent to being governed by elected representatives who make 
decisions for them.!° In a representative democracy, institutions are required to 
permit individuals to formulate their preferences, to organise with others, and to 
have their preferences count equally in the conduct of government.'® Political 
parties have been regarded as the basic instruments for sustaining these activities 
since 1769 when Burke argued that ‘party divisions, whether on the whole operating 
for good or evil, are things inseparable from free government’.'” Parties provide 
the organisational base for mobilising the resources to compete in elections, and 
to hold existing rulers to public account by threatening to replace them.'® 

Competitive parties in a representative democracy offer a solution to the difficulty 
in populist theory of responding to large and diverse electorates, but at the expense 
of separating the ordinary citizen from close involvement in public affairs. ‘It is 
unimaginable how in large associations elections could function at all’, Weber 
insists, without management by a few professional politicians. ‘In practice this 
means the division of the citizens with the right to vote into politically active and 
politically passive elements’.!? The same logic underlies Schumpeter’s suggestion 
that the primary actors in multiparty democratic theory are not the voters, but the 
small groups of leaders who organise parties. Thus, he focuses his definition of 
democracy on ‘that institutional arrangement for arriving at political decisions in 
which individuals acquire the power to decide by means of a competitive struggle 
for the people’s vote’.”° Basing democracy on party competition, then, means 
emphasising institutions rather than direct popular participation, and leaders rather 
than citizens. 

In multiparty representative democracy there can only be as many sets of positions 
on issues as there are parties. One question is whether any of the sets of policies 
each party presents to voters will closely reflect the actual preferences of very 
many voters. If there are many parties, the competing packages of policy statements 
may confuse the voters, overloading them with information they cannot process. 
Alternatively, the presence of multiple parties may so fragment the electoral results 
that neither a clear nor a coherent majority controls the government. Indeed, the 
problems of ordering individual preferences among three or more parties can 
produce a logical paradox in which the voting results make the rational determination 
of a single collective choice of a winning coalition impossible.”! But if there are 
few parties, many voters may find themselves choosing a party which does not 
closely represent their preferences, even though it may come marginally nearer 
than its rival. Reducing choice to a few possibilities, especially where it is difficult 
to know what voters really want, may produce an extremely rough approximation 
of a meaningful choice. In short, the mere presence of party competition simply 
does not guarantee representation.” 

However, party competition provides an important mechanism for democracy 
that does not exist in a purely populist rationale. If there are at least two parties 
competing under election rules that are both neutral and fair, and if, as Schumpeter 
suggests, party leaders are entrepreneurs searching for votes, the parties will go 
some distance to reflect voters’ preferences. By implication then, the democratic 
character of multiparty representation depends more on the electoral competition 
of parties than on their principles.” 
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Though often hastily erected, multiparty rule was the governmental legacy of 
departing colonial rulers. Though a few Third World countries, such as India and 
Jamaica, have succeeded in maintaining multiparty democracy over a long period 
of time, majority rule by competitive parties has frequently degenerated into 
authoritarian government. Winner-take-all politics in Third World political 
economies, for reasons discussed below, produce presidents loath to leave office. 
There has been little evidence that party competition caused these leaders to pay 
much attention to either peasants or workers, even though they form the vast 
majority of the populace. Currently the most vocal proponents for democratisation 
in many of these countries are the old parties, or else the old politicians in newly 
formed parties. As a result, there is ample precedent to be suspicious of constitutions 
based simply on multiparty constitutional doctrine. 


Madisonian democracy 


The basic point in Madisonian democracy is to preserve individual freedom by 
designing institutional guarantees to constrain parties and leaders in multiparty 
representative democracy. Having representative parties and impartial electoral 
rules are not enough. Even in a democratic system all individuals, or groups of 
individuals, if not restrained, will take advantage of others. So, in order to preserve 
individual freedom, the constitution must be designed to prevent them from 
tyrannising over other groups. Like the proponents of multiparty representative 
government, the American Federalists—at the time the American Constitution was 
written—accepted that individuals should have the right to vote for representatives, 
though in the USA that right was sharply restricted for many years. They expected 
these representatives to combine into opposing factions or parties. Unlike the 
proponents of multiparty representative democracy, the Federalists feared that a 
party of elected representatives might become the source of tyranny unless additional 
institutions were interposed to prevent it. Elections were insufficient safeguards 
to prevent tyranny. These additional safeguards, however, necessarily reduced 
the possibility for the majority to enact policies, even when its members agreed 
on them. 

James Madison, one of the Federalists, agreed that all adults ought to have a 
say in government, so he accepted ‘the republican principle, which enables the 
majority to defeat [a minority’s] sinister views by regular vote’. But since majority 
rule means that a faction of one more than half could tyrannise over the rest, he 
insisted that restrictions be placed on the majority. Madison was far more worried 
about the tyranny of the majority than that of the minority, due in particular to 
the ‘various and unequal distribution of property . . . form[ing] distinct interests 
in society’. 

The devices Madison introduced to control the majority include both social and 
institutional constraints. For example, contrary to the proponents of populist 
democracy, Madison called for an ‘extended republic’ containing many diverse 
interests in order to make it difficult for a majority faction to form without accepting 
compromises. He felt that representative government is not simply a necessity for 
large states, but provides a distinct improvement on direct democracy because it 


592 


Downloaded by [Florida International University] at 20:53 28 December 2014 


CONSTITUTIONAL DEMOCRACY IN THE THIRD WORLD 


would ‘refine and enlarge . . . public views . . . [by passing] them through the 
medium of a chosen body of citizens’. In addition, he proposed the creation of 
competing institutions within the government, ‘supplying, by opposite and rival 
interests, the defect of better motives’.*> The American political order, as a result, 
is characterised by an intricate system of checks and balances, both within the 
national government and between it and the state governments, created by the federal 
system. 

One of the prices the American system has had to pay for adopting Madison’s 
ideas is its great difficulty in adopting new initiatives. Minorities that cannot block 
the passage of legislation may succeed in restricting its implementation through 
the executive branch, or finally by having it nullified in the courts. New policies 
must be filtered through this system. However great the evil confronted, policies 
that emerge are likely either to do so belatedly, or as compromises with prior 
regulation. By the same token, however, the American system is far more sensitive 
to the intense feelings of minorities toward particular policies than is either populist 
democracy or multiparty competition.”® There are many vantage points at which 
minorities can not only make their position known, but can frustrate the majority. 
The conflation of representation with democracy in American government has 
shifted the meaning of democracy from popular involvement to the delegation of 
governmental tasks to elected officials.7” For this reason, and because of the 
bewildering complexity of the institutions that must be coordinated in order to 
make policy, many Americans become demoralised and choose not to participate 
in elections. 

The intricate safeguards of Madisonian democracy suggest an attractive solution 
for the authoritarianism that grew out of the failures of previous multiparty 
constitutions. The acute distrust of power and complex factionalism in all Third 
World countries seem ideal conditions for devising a government that would force 
ambition to counter ambition. Creating a president independent of parliament, 
providing for judicial review of statutes, and establishing autonomous federal units 
are attractive constitutional provisions, because they provide institutional support 
for independent power bases, and thus the possibility of checks on tendencies toward 
corruption and authoritarian rule. But the additional hurdles and complex 
interactions required by Madisonian democracy also exacerbate the very problems 
Third World leaders recognise they must solve. The more Third World govern- 
ments created new political rules in the past, the more opportunities for corruption 
appeared. And the complex interaction of different governmental units required 
to implement any policy puts an even greater premium on the few resources for 
cooperation that Third World politicians have at their disposal. 


Class implications of the three approaches 


Propertied classes tend to support representative democracy. Those without property 
frequently find populist democracy more attractive. Madisonian democracy was 
designed to protect minorities in order to preserve the rights of property owners. 
The dependence of Madisonian and multiparty representative democracy on 
institutions and legal procedures gives advantages to members of the middle class, 
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particularly to those with education and technical expertise. Business interests prefer 
versions of democracy that avoid endless consultation, promise efficient performance 
by political and bureaucratic experts, and protect security for investments. 

The importance representative democratic theorists place on the middle class 
is precisely the obstacle that populists find necessary to overcome. Empowering 
those without resources requires a form of democracy in which resources do not 
provide shortcuts to power. By keeping democracy direct and simple, those without 
special skills or training can maintain their access. In addition, populist movements 
seeking power frequently develop a specific political and economic analysis of 
oppression and domination based on the antagonism of ‘the people’ against an 
oppressive government, or against those who dominate the economy.”® 
Consequently, no matter how enthusiastic members of all classes may be over 
the removal of the former regime, genuine commitment to populist political reform 
will necessarily mean an attack on the social dominance of classes or groups already 
established. Thus, once populist leaders acquire power, they are likely to attack 
middle class elements. However, if they happen to be members of the middle class, 
they may abandon their commitments to populism. 

These class implications of the different types of democracy are not invariable. 
On the one hand, revisionist socialists in the late 19th and early 20th centuries 
argued that the working classes could achieve social power through the capitalist 
institutions of multiparty representative democracy. On the other, as Laclau notes, 
reactionary and dominant classes have sometimes adopted populist ideologies to 
entrench their rule with no intention of empowering subordinate classes.”? Along 
the same lines, authoritarian leaders throughout the Third World often use populist 
appeals to ward off middle class opponents. Juan Peron provided the classic example 
in Argentina. With far less success, Daniel arap Moi tried to expand his personal 
political base by presenting himself as the direct popular leader in Kenya at several 
points in his career as Kenyan president. 

To overcome class opposition, populist constitutional proposals include 
organisational structures explicitly intended to raise popular political consciousness, 
facilitate mass entry into and activity in the political arena, and prevent élites or 
bourgeois elements accustomed to taking the leading part in democratic decision- 
making from monopolising that role. Thus, a populist constitution might introduce 
policies of state hegemony in areas where the state had previously taken a 
presumptively neutral position, particularly policies creating a political role for 
the army, schools for political education, new political bodies to encourage popular 
involvement at village, district and national levels, and an electoral system to ensure 
that preferences of the masses influence decisions. In short, effective populist 
policies tend to empower the poor and disadvantaged. 

All of this is frightening to groups or classes who either previously held leading 
political positions, or feel that with the removal of authoritarian rule they ought 
to hold them. They correctly notice that a constitution that expands meaningful 
participation also has the effect of strengthening the opportunities for lower classes 
to secure power, not only by gaining wider political support, but also by reducing 
the extent of control over governmental institutions by wealthy, organised opposition 
groups. ‘[I]t makes winning national elections extremely difficult for the middle 
class parties’.*° To protect their interests and increase their chances of turning 


594 


Downloaded by [Florida International University] at 20:53 28 December 2014 


CONSTITUTIONAL DEMOCRACY IN THE THIRD WORLD 


social dominance into political rule, bourgeois elements invariably demand 
constitutional provisions that secure the rule of law, the independence of the 
judiciary, a secret ballot, dissent, party organisation, and therefore some form 
of representative democracy. In this context, the class implications of Samuel 
Huntington’s sweeping assertion that ‘by the 1970s the debate [over the meaning 
of democracy] was over, and Schumpeter had won’ are obvious and far from 
trivial.*' Ruling out democratic approaches that might provide a measure of 
empowerment for the poor not only narrows the debate, but insulates the middle 
classes from responsibility for future democratic failures. 


The Third World state and the prospects for constitutional democracy 


No matter how careful the constitutional drafting process reestablishing democratic 
tule, and no matter how bitter the memory of past experience, the dependent political 
economies and swollen states characteristic of the Third World raise profound 
structural challenges to the success of democratic constitutions. The factors creating 
the propensity toward authoritarian rule in Third World states will not disappear 
simply because large numbers of courageous people gather in public squares to 
oppose dictators. All over the Third World, the reintroduction of democracy after 
military regimes has produced civilian rulers who promptly exhibited the same 
get-rich-quick mentality that led to military rule in the first place. Generally too 
fragile to sustain a basic commitment to popular sovereignty in the face of the 
widespread revival of cynicism, many of the new democracies fell victim to a second 
set of military coups d’état. The failure of the democratic transition to the Second 
Republic of Nigeria is a particularly apt, if frustrating, example.*” If the same 
middle class politicians now at the forefront of their states’ democratization 
movements were involved in these earlier failures, why should they be expected 
to do any better this time? Perhaps the cycle of political alternation between military 
and civilian rule is doomed to be ‘the re-enactment of the myth of Sisyphus’ .* 

On the other hand, despite the repeated disappointments past failures have created, 
the most deeply entrenched resource supporting democracy everywhere in the Third 
World is the stubborn belief in its legitimacy among poor and rich alike. Virtually 
every study of democracy in Africa has noticed the continuing impulse at all levels 
of society: to re-establish democratic government. The motives probably vary 
from one class to another, the poor reacting to deepening poverty and growing 
inequality, the rich responding to restrictions on opportunities for accumulation. 


. The current success in evoking mass support among all classes to force dictatorial 


regimes to open new political space and even to surrender power reinforces local 
confidence in democracy. 

Structural factors entrenched in a pattern typical of many Third World political 
economies may explain why the achievement of a goal so many people deeply 
desire is so often frustrated. The unusual character of state formation in the Third 
World, particularly the heavy involvement of the state apparatus in the operation 
of its economy and the use of state office to support the formation of a new dominant 
class, provide a large part of the explanation. The Third World state may be more 
inextricably involved in its economy than, arguably, was ever the case for European 
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states, even during the age of mercantilism. This pattern of state formation was 
originally established by European powers when they made the colonial state 
apparatus the primary instrument through which they either created an entirely 
new local capitalist economy, or greatly transformed indigenous capitalism. 

After independence, the pattern was reinforced when the new rulers, seeking 
wealth for themselves and patronage to bolster unstable states, expanded the range 
of economic activities implemented by the state, and consequently the number of 
officials employed.** Newly appointed state officials, eager to amass the 
resources needed for embourgeoisement, diverted to personal use the resources 
of state offices and corporations, which were the only significant assets directly 
available to them. If other opportunities to accumulate wealth were open in Third 
World countries, the state sector would not be so vital to politics. But democracy 
is difficult to establish in part because the economic contrasts arising between those 
with and those without access to the state are so much sharper than in advanced 
industrial countries. 

The absence of institutionalised political procedures and political organisations, 
as well as the absence of nonstate resources to undergird political linkage, drive 
politicians to depend on the intensely personal relationships of clientelism. They 
use their access to the state to acquire the material resources, money, licenses and 
jobs needed to develop a patronage network that would secure their claim to 
power.*° This is why class relations in the Third World depend more on power 
than on control over production.*” These relations frequently result in intense 
struggles between rival middle class claimants for control of the state. The ensuing 
conflicts may temporarily be masked as democratic, but often result in the end 
of democracy.*® Thus, no matter what the outward appearance of the government, 
the intense personal competition among Third World politicians has an economic 
and political basis that grows directly out of the peculiar social factors that shaped 
their states.*° 

The inference to draw from the structural characteristics of state and class 
formation in Third World societies is not that democracy is necessarily impossible 
at present, but that it cannot be left solely to the members of emerging middle 
classes who profit from their access to state positions. This is precisely the difficulty 
with applying the conventional logic of multiparty doctrine that emerges from 
Schumpeter’s argument. The vital importance of continued control of the state 
for class formation in Third World political economies means that middle class 
party leaders are not likely to change their policies to accommodate the poor, even 
in order to compete for their votes. The absence of popular, as opposed to material, 
linkages between leaders and followers may have been an important factor in 
allowing middle class elements greater opportunities to exploit the state apparatus 
in the earlier abortive attempts to establish democracy. The populist insistence 
on creating organisations through which ordinary people are continuously given 
the opportunity to hold their elected leaders to account provides a mechanism of 
responsibility to those who lack either patronage or the education to gain the leverage 
usually achieved through access to state positions. 

But if lower class political participation could be constitutionally entrenched 
through popular councils and organisations, would it actually provide a vital check 
on the greed of middle class politicians? Emergent lower class forces have not 
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given much evidence in the past that they can sustain popular organisations and 
control their leaders.*° The democratic potential in autonomous associational 
activities outside the state’s purview has been regarded as a significant resource 
for national democratisation.*! But organisational studies, of cooperatives for 
example, typically demonstrate that the rich are as likely to exploit the poor in 
private associations as they do when in positions of public trust. The contradic- 
tion in class motives between rich and poor suggests that both the democratic norm 
and the potential ‘beyond the state’ provide less support for democracy than might 
be guessed from the seemingly undifferentiated popular enthusiasm of those caught 
up in the middle of a transition process. 

On the other hand, few populist experiments in the Third World have actually 
given the poor either the autonomy to make policy, or sufficient control over public 
funds to test their democratic commitment. If peasants and workers without much 
education or material resources were constitutionally provided with organisational 
structures to break the monopoly that emerging middle class elements have always 
held in Third World states, they might develop vested interests which they would 
struggle to protect. As Pateman points out, ‘participation develops and fosters the 
very qualities necessary for it; the more individuals participate the better able they 
become to do so’.*? If the lower classes did, they would be more likely to hold 
middle class leaders accountable, and thus more adequately establish the conditions 
for a successful democracy. 

However, since government support seems essential at least to create and perhaps 
to sustain popular organisations in the Third World, the danger that such 
constitutional provisions would become recipes for reversion to authoritarian rule 
would never be far away. In any case, the exclusive adoption of either representa- 
tional or populist constitutional approaches to popular sovereignty has not thus 
far provided a practical democratic answer for the Third World. It is worth 
examining whether a more enduring democratic constitution in some Third World 
states could be constructed by combining specific features from each of these 
approaches. 


Popular participation and party representation combined 


In many Third World states mixed democratic arrangements may respond 
successfully to problems growing out of social realities and practical politics. The 
social reality issue involves the tendency toward authoritarianism of the Third World 
state. The political issue concerns aggregation of sufficient long-term support to 
sustain a new democratic constitution. Both issues must be solved if a Third World 
constitution is to succeed. For the most part, drafters of constitutions do not confront 
the question of combining different approaches to popular sovereignty, because 
those possessing social and political power agree on the basic issues. If a single 
class is firmly in power, fundamental decisions about popular involvement in 
government are not likely to be the focus of controversy. 

The situation may be dramatically different where popular participation combining 
middle and lower classes helps dislodge an authoritarian government from office, 
or where the middle class forces an existing populist government to create a new 
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constitutional assembly. Under either circumstance, populist leaders are unlikely 
to hold a position of sufficient dominance to give themselves a clear field to shape 
the political system as they desire. Nor, in many cases, will their opponents be 
able to exclude them from the process, particularly if they succeed in mobilising 
support from peasants and workers. In that situation, it is reasonable to expect 
ideological conflict in the creation of a new constitution, because the approaches 
to democracy discussed above differ in the class advantages they confer. That 
conflict would serve a useful purpose if it forced the drafters to find provisions 
that would satisfy members of all classes. The crux of the matter, then, is whether, 
despite doctrinal contradictions, a consensus involving different classes could form 
around some combination of constitutional notions derived from both populist and 
representative democratic ideas. 

Curing the dangers of populist democracy with institutions from multiparty 
representative or Madisonian democracy, and vice versa, does not seem as 
paradoxical at the level of specific arrangements as it does in discussions of broad 
doctrine. Particular constitutional provisions can cohere even when the democratic 
theories from which they are drawn rest on opposed assumptions. Nor are such 
assumptions necessarily opposed. As Pateman argues, distinguishing between higher 
and lower level participation provides ‘scope for the individual directly to participate 
in a wide range of decisions while at the same time being part of a representative 
system; the one does not preclude the other’.*? What specific arrangements, then, 
could usefully be combined from doctrines of nonpartisan direct popular participa- 
tion, of representation based on competitive parties, and of checks and balances 
to block usurpation by an elected faction?“ To keep discussion of this complex 
question manageable, it is necessary to exclude consideration here of several 
important issues, particularly the extent to which simple populist and representa- 
tive democracies adopt features that begin to resemble each other in response either 
to political challenges or through the evolution of mass parties and mass 
organisations.*° 

The efforts of the Sandinista government to cooperate with the Nicaraguan middle 
classes before it lost the 1990 election provide some guidelines for thinking through 
this issue in a Third World context. During the 1980s Nicaragua maintained a 
pluralistic society in which parties in opposition could compete for power. These 
parties were able to force compromises on the Sandinista Liberation Front (FSLN) 
that eliminated direct participation by mass organisations in the National Assembly 
in 1984 and somewhat modified the overt politicisation of the army. On the other 
hand, while it was in power, the FSLN refused to modify the political character 
of the educational system or to accept judicial decisions that restricted the actions 
of popular organisations. The FSsLN was also hesitant to give power to local 
organisations that it felt the opposition might be able to control. The war and the 
US destabilisation campaign make it impossible to say whether, if left alone, the 
FSLN and the opposition could have reached a long-term working relationship on 
this basis.“ 

Nevertheless, the Nicaraguan case ‘suggests’ to Lobel ‘that participatory and 
representative mechanisms can be combined’. The constitution can oblige the 
government to help weaker social forces form popular organisations, just as the 
American constitution found a right of collective action for both trade union and 
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civil rights movements in the first amendment. From ‘merely protecting the private 
citizen from public intrusion’, the government’s role would be expanded to ‘one 
which involves private citizens in public affairs’. But constitutional protection for 
dissent and for opposition parties is essential to keep the government accountable. 
Otherwise, the expansion of its role in supporting popular organisations could 
become the basis for majority tyranny or government oppression. Dissent can be 
protected by fully tolerating autonomous opposition parties, and by entrenching 
the right to free speech inside and outside popular organisations. Lobel argues 
that Nicaragua was evolving constitutional arrangements that would accommodate 
democratic participation by both the poor and middle classes.‘ 

In his analysis Lobel certainly recognises the difficulties created by the ongoing 
political tensions between middle class forces that demanded restrictions on popular 
organisations, and the government which insisted on popular hegemony. However, 
perhaps because he wrote before the surprising Chamorro electoral victory in 1990, 
he argues as if he expects the Nicaraguan opposition parties only to influence public 
debate and policy, not to replace the governing socialist party by winning an election. 
There is ‘an inherent contradiction’, he insists, ‘between parties seeking power 
to determine the direction of society and ... elections as institutionalising 
disagreements within a given social and economic framework. That contradiction 
can only be resolved by means of the social, political, economic and ideological 
hegemony of the dominant classes, both in capitalist and socialist societies’ .** 

The argument for a mixed democracy must extend beyond the comfortable 
assumption implicit in Lobel’s discussion that governments controlled by populists 
will always have more votes than governments controlled by bourgeois elements. 
As Lobel does suggest, a constitution probably cannot maintain dissent and 
accountability unless it contemplates, indeed protects, the possibility of changes 
in leadership through elections, whether or not there is any prospect of a fundamental 
shift in the direction of society. If democracy cannot achieve fundamental changes 
in the direction of society, there are unavoidable limits on the mixed character 
of the arrangements Lobel proposes. Such limitations, however, would necessarily 
apply to all governments claiming to be democratic, capitalist or socialist. There 
may simply be some tasks beyond the capacity of constitutional democracy. The 
significant point is that constitutional arrangements which enabled the electoral 
succession of Third World leaders would still be democratic, even if they could 
not be expected to overturn the hegemony of a dominant class. 

The difficult constitutional issue that Lobel does not address concerns the 
problematic relationships between popular councils and popular organisations on 
the one hand, and political parties on the other. At the root of the problem are 
the tendencies discussed above toward authoritarianism in Third World states. Both 
original post-independence and subsequent democratic arrangements, whether 
populist or party competitive in conception, have failed because neither popular 
nor party leaders have been able to resist using state power for economic profit. 
Once they left office, it became apparent that even the Sandinistas were not immune 
to using public office to reward party leaders.*? Nowhere in the Third World have 
either unchallenged populist movements or national parties solved these problems. 
But neither a democratic nor a constitutional polity is likely to endure without 
involving both. 
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Madisonian democracy, originally designed to bring different classes into a single 
political system, provides a constitutional approach that can combine populist 
structures more likely to reflect lower class interests with party structures more 
acceptable to middle class elements. There are immense difficulties in getting the 
balance right, particularly in avoiding immobilism, which is likely to invite military 
intervention. Finding a way to prevent party politicians from taking control of 
populist councils and thus vitiating the constitutional protection afforded by opposed 
institutions is just as daunting. Success in such a constitutional enterprise in 
extremely poor countries, even if uncertain, would easily be worth the costs of 
the additional resources that would have to be devoted to political activity, 
particularly when compared to the increased costs of security forces that frequently 
follow military intervention, not to mention the intangible costs of loss of liberty. 
No one could confidently predict that a mixed constitution would stave off coups 
d'état. But neither solely populist, nor solely multiparty constitutions in Third World 
countries have shown much success in preventing them either. 

The doctrinal contradiction between direct and representative democracy rules 
out simply combining popular councils and organisations with multiparty 
competition at all levels of government. Under Third World conditions, the introduc- 
tion of party competition into popular councils and organisations would sharply 
change their character, and might even eliminate effective mass participation. For 
example, party campaigning in popular councils could reduce direct popular control 
over decision-making to a formal exercise. On the other hand, popular organisations 
and councils are least able at national levels to maintain genuine mass participation, 
control by ordinary members, and their autonomy. Michel’s iron law of oligarchy 
means grassroots control is least likely when leaders are far removed from their 
followers. Populist democracy, as indicated above, works best in small assemblies 
which decide issues directly concerning their constituents. 

One promising innovation in mixed constitutionalism can be drawn from the 
conceptual overlap between federalism, one of the hallmarks of Madisonian 
democracy, and decentralisation, a central feature of populist democracy. 
Federalism is a conservative principle meant to prevent a majority that has power 
in one part of the government from running roughshod over minorities. 
Decentralisation is a radical doctrine intended to give voice to the masses. Both 
expect local bodies to constrain national decision-makers. Both are responsive, 
as national governments often are not, to local problems created by the enormous 
variations in regional characteristics that exist in many Third World states. And 
both provide additional checks on dictatorial propensities by those controlling central 
state power. 

Constructing a creative tension between autonomous popular councils and 
organisations, on the one hand, and multiparty competition, on the other, would 
provide a significant set of reciprocal checks and balances involving both middle 
and lower classes in government. Popular and representative structures would have 
to be given separate legal personalities. Parties could compete for national power 
in parliament and nominate candidates for the head of government, while 
autonomous nonpartisan popular councils organised from the village to the regional 
level, each with specified sources of revenue and taxing power, would hold 
entrenched powers within each region. The balance would help secure such 
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fundamental guarantees of democracy as dissent and accountability. 

Popular organisations for youth, women or other disempowered groups, should 
be permitted to form counterpart organisations at all levels of government. If such 
organisations were to become interest groups, much as middle class business, 
development, environmental and human rights groups already do, but without 
constitutional power over decisions, they would widen accountability by giving 
new opportunities to lower class elements to make their problems heard. The 
crippling political problem popular organisations almost always seem to create 
when they are given power, particularly at the national level, is the severe reaction 
they provoke among middle class elements who fear their vital interests are 
threatened. For example, the incorporation of populist associations into left-wing 
governments in Cuba during the 1960s and in Ghana during the early 1980s 
eventually led to intense protests or migration by large sections of the middle classes. 
Such class conflict diverts populist rulers from the substantive projects to which 
popular discontent originally gave priority. Even without state power, popular 
organisations introduce a voice for disempowered groups into policy debates not 
present in most nonpopulist Third World states today. 

The secret ballot, an expectation in multiparty democracies often scorned by 
populists, is an essential requirement in a mixed constitutional democracy. Ordinary 
citizens should have the right to vote by secret ballot for candidates for popular 
councils at every level, as well as for their members of parliament and, if there 
is one, for the president. Open voting, for example by queueing, invites manipula- 
tion, though there were few complaints about queueing in the officially nonpartisan 
Ugandan national elections of 1989.°° At the same time, however, the shameless 
use of the secrecy of the ballot to cloak widespread fraud in countless Third World 
cases demonstrates the enormous challenges facing a mixed constitutional 
democracy. Single-party Kenyan parliamentary elections in 1988, which combined 
queueing in primaries with a secret ballot in the actual elections, demonstrated 
that it was possible to manipulate both at the same time. Still, if elected officials 
in both regional and national governments have to account for their actions to the 
same voters, they may be less likely to attempt to interfere with the rival branch 
of government. 

Strict separation between these two branches of government is essential if they 
are to provide checks for each other, but their operation may pose significant 
problems. National politicians need to cultivate local support. Would they try to 
subvert popular councillors by aligning them with their parties? They would have 
to act covertly, since the popular councils would be officially nonpartisan. 
Nevertheless, as Third World party elections have frequently demonstrated, middle 
class candidates with an eye on the rewards of control over national office have 
few inhibitions about corrupting voters. They are likely to use their wealth in an 
effort to gain influence in popular councils. 

However, popular councils can be successfully insulated from local incorpora- 
tion into national parties. Separation of the branches requires that the constitution 
prohibit interference by members of either branch in legislative activity or elections 
in the other. Drawing a sharp distinction between the paths to regional and national 
office would also reduce the danger that a faction bound by adherence to an ideology 
based on class or ethnicity could gain national office through manipulation of popular 
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organisations. Hoping for an advantage, other national parties would call attention 
to violations. Ultimately, however, the main protection for popular councils, as 
populist doctrine argues, must come from the vigilance of the people themselves. 
If popular councils are conceived as the training grounds through which ordinary 
people acquire their political skills, participants must be as quick to defend their 
institutions as ambitious middle class politicians will be to subvert them. 

If constitutional drafters look for specific compromises that incorporate desirable 
features from different approaches to democracy, their proposals will have wider 
appeal. Constitutional arrangements for mixed democracy are more likely to win 
political support from all social groups than constitutions representing only one 
approach. Support from social groups is more likely to be forthcoming if members 
of all classes, ethnic, regional and religious groups feel the constitution will give 
them a reasonable chance of significantly influencing government decisions. 
Naturally, the specific arrangements would have to vary considerably from one 
country to another according to factors of local identity, history and production. 
Other arrangements of mixed constitutional democracy may be more appropriate 
to particular circumstances. Multiparty competition at the national level seems 
critical to enlisting the support of members of the emergent middle class. Popular 
councils that provide direct mass participation in important decisions stand a good 
chance of generating approval by lower classes. Together they provide a wider 
political base that may help a new constitution survive the obstacles created by 
the social realities of Third World societies. 

Uganda, on the basis of its political and constitutional situation in 1992, presents 
an instance in which the introduction of a mixed constitutional democracy may 
prove especially advantageous. The National Resistance Movement seized power 
in 1986 by defeating a military regime after conducting a five-year guerrilla struggle. 
During the war, it provided political education to villages in the combat zone and 
developed hidden but intense popular support among civil servants working for 
the government, and private businessmen. In its manifesto the National Resistance 
Movement, which became the government, called for a combination of parliament- 
ary and popular democracy.*! 

Based on the civilian resistance organisations it had created during the war, this 
new government introduced directly elected popular councils in every village.” 
These councils now indirectly elect representatives to a series of higher councils 
through the district level. They constitute the democratic element in the local govern- 
ment system, and have frequently generated enthusiastic participation. They have 
always been poorly financed, so their projects rarely receive adequate funding. 
Council members and officers at the lowest levels fill legislative, executive and 
judicial responsibilities without receiving any compensation. In 1989 parliamentary 
elections were held by having members of each county’s popular council elect 
a national representative. All of these elections were nonpartisan, though some 
prominent members of parties were elected at all levels. 

During the interim period, parties were permitted to maintain their headquarters, 
but were banned from political activity. Leaders of the two largest political parties 
strenuously objected to the limits placed on them, and urged the government to 
introduce a system of multiparty democracy. These parties had become deeply 
entrenched in political life before independence. Both parties were disbanded and 
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harassed during the Idi Amin dictatorship. Nevertheless, they successfully restored 
their political organisations for the 1980 national elections, the first since 
independence, demonstrating they could still mobilise widespread electoral support, 
even though these elections were marred by fraud and deceit.” 

President Yoweri Museveni has resisted demands to restore multiparty 
competition, and has made clear his preference for continuation of the nonpartisan 
democratic system based on the popular councils his government created. Thus, 
strong political forces are polarised over the type of democratic system Uganda 
should adopt. A constituent assembly will make the fundamental decision, probably 
sometime in 1993. A mixed constitutional democracy would provide both a practical 
and philosophically justifiable compromise. 


Conclusion 


The democratisation movement in Third World countries, and many Second World 
countries as well, has frequently been marked by the significant intervention of 
mass participation in assisting the transition from authoritarian to democratic 
regimes. What happens to the momentum of popular involvement that made the 
decisive difference in overthrowing authoritarian rule? If it becomes the basis of 
government, it could squeeze out the representation of the middle class. If it is 
converted into restraints on the direct exercise of popular sovereignty, it might 
still be claimed to be democratic but would be likely to tilt the electoral advantage 
in favour of the middle class. In either case, in a score of Third World countries 
the idea that mass participation can have extraordinary political consequences is 
an inescapable part of the context for creating new constitutions. 

Despite the remarkable political impact of these outbursts of popular participation, 
the prospects for translating them into popular sovereignty vary enormously. In 
some countries authoritarian governments will find ways to outlast popular 
challenges without making significant changes. In others, popular participation 
may open political space without creating any new political forces. In the most 
promising cases, leaders created by popular movements or populist governments 
will participate in new constitutions, but only by accommodating other democratic 
forces. These cases are most likely to involve more than one of the three main 
constitutional approaches to popular sovereignty, thus creating a mixed constitu- 
tional democracy. Even though the three approaches are based on contradictory 
assumptions and favor different classes, they can contribute specific constitutional 
arrangements that could be successfully combined. 

A federal approach involving multiparty competitive elections at the national 
level and nonpartisan popular councils at the local level is promising because it 
responds to the specific history of the democratisation movement in certain Third 
World countries, and because it provides additional checks against the authoritarian 
tendencies that wrecked earlier democratic experiments. It mixes elements of 
populist, multiparty and Madisonian democratic doctrines in order to respond to 
typical Third World difficulties with democracy, and to build support for a 
constitution from classes with contradictory interests. No single balancing device 
could possibly make the difference all by itself, but finding a way to bring all 
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classes directly into politics through electoral structures may respond successfully 
to the distinctive pattern of challenges to constitutional government found in many 
Third World states. 
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